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MEDICAL NEGLIGENCE

A. Basis for Hospital Liability

Under the doctrine of respondeat

superior, an employer is vicariously

liable for the tortious acts of its employ-

ees that are committed while acting with

the scope of employment.1 In Bing v.
Thunig,2 the New York Court of Appeals

explicitly rejected the view that, due to a

lack of control, hospitals could not be

held vicariously liable for the negligent

acts of doctors and nurses.  In reaching

this, holding the court noted that “the

special skill of other employees (such as

airplane pilots, locomotive engineers,

chemists, to mention but a few), has

never been the basis for denying the

application of respondeat superior”

liability.3 The court found support for

this holding in a survey of recent cases,

which revealed that, since the mid-1940s,

“the immunity rule [for hospitals] has

been rejected in every jurisdiction where

the court was unfettered by precedent,

[and] the doctrine has been overruled

and abandoned in a number of states

where nonliability has long been the

rule.4 A survey of cases decided since

Bing reveals that, in virtually every juris-

diction that has examined the issue, hos-

pitals have been subjected to respondeat

superior liability for the torts of their

employee-nurses and employee-doctors.5

Hospitals, like other corporations,

sometimes seek to defend against claims

of respondeat superior liability on the

grounds that the tortfeasor was an

independent contractor, rather than an

employee.  In such situations, the most

important factor in determining whether

a worker qualifies as an employee is the

alleged employer’s right to control the

acts of the purported employee.  In

making this determination, courts have

considered the following factors: 

(1) whether the employer maintains

control over the type and method of

work performed; (2) whether the

employer furnishes the necessary tools

and equipment to perform the work; 

(3) whether the employer pays maintains

control over the hours worked; and 

(4) whether the employer has the right

to terminate the employer-employee

relationship without liability.6

Even where a doctor or nurse is not

an employee of the hospital, liability

may attach if the doctor or nurse was

furnished through the hospital’s own

institutional processes and was not

selected by the patient.7

In Colorado, hospitals employing

physicians to provide medical services

cannot be held vicariously liable for the

negligence of those physicians.8 The

rationale for this rule is that hospitals

have no legal right to control the perfor-

mance of the physicians they employ,

and hospitals cannot engage in the

practice of medicine.9

Regardless of whether it is subject to

vicarious liability for the acts of its

doctors or nurses, a hospital can always

be held directly liable, for its own negli-

gence, under the doctrine of “corporate

liability.”  This doctrine recognizes the

existence of a duty, independent of that

of doctors or nurses, which is owed

directly by the hospital to the patient.10

The hospital’s liability for doctor

negligence, which is based upon well-

established principles governing medical

malpractice, is not the subject of this

outline.  Rather, this outline will focus

upon those cases relating to a hospital’s

vicarious liability for nurse negligence,

and a hospital’s direct liability for its

own negligence.

B. Causes of Action against

Hospitals Based Upon Nurse

Negligence11

The standard of care applicable to

nurses is that of a reasonable profes-

sional.12 This minimum standard may

be augmented by standards and proto-

cols adopted in individual hospitals.13

There are innumerable factual

scenarios in which a nurse might be

negligent.  Some simple examples

include failure to raise side rails on a

hospital bed, allowing a flammable

substance to remain on a sheet during

an operative procedure, application of a
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scalding hot water bottle to a patient and

failure to furnish a patient with a

wheelchair.14 Several recurring claims

of nurse negligence are discussed below.

1. Administration of Medication

One common area of nurse negli-

gence is the improper administration of

medication.15 A nurse, and the hospital

employing him or her, will generally be

held liable for such action, if the drug

was administered in a manner that was

contrary to the physician’s orders.16

However, a hospital will generally not

be held liable where a nurse, acting

upon the orders of an attending

physician, administers a drug that is

contraindicated:

The primary duty of a hospital’s

nursing staff is to follow the

physician’s orders, and a hospital is

normally protected from tort liability

if its staff follows the orders.  Never-

theless, if the doctor’s orders are to

be a hospital’s shield from tort

liability, it cannot at the same time

maintain that a deviation which

causes injury cannot be a basis for

tort liability...17

Despite this general rule, a hospital

nurse may be liable for injuries sustain-

ed by a patient where he or she “knows

that the doctor’s orders are so clearly

contraindicated by normal practice that

ordinary prudence requires inquiry into

the correctness of the orders.”18

2. Nurse’s Failure to Verify
Informed Consent 

In Colorado, as in virtually every

other state, the duty to obtain informed

consent is that of the treating physician,19

and not that of the hospital or its

employees.20 Nonetheless, in those

cases in which no consent form has been

signed, or in which the signed consent

form refers to a different procedure than

that which was actually performed, the

hospital may be liable, based upon the

failure of its nurses to verify that

informed consent has been obtained:

In obtaining a consent form, a nurse

is not acting as a “borrowed servant”

of the doctor, but as an employee of

the hospital because the task of

obtaining a properly executed form is

administrative and does not involve

professional skill or judgment.

(Citations omitted).  “A hospital has

a responsibility for the exercise of

due care by a nurse as well as by

other employees while she is per-

forming acts of a character which,

though constituting a part of the

patient’s treatment as prescribed by

the attending physician, do not

require either the application or the

understanding of the specialized

technique possessed by a skilled

physician or surgeon.”  (Citations

omitted).  The verification that a

consent form has been properly

executed and is part of the patient’s

records does not require application

of medical judgment and the hospital

may be liable under some circum-

stances for the nurses’ failure to

obtain the form in violation of its

internal procedure.21

3. Nurse’s Failure to Take
Appropriate Action when
Informed Consent Lacking

If a nurse becomes aware that a

physician is performing a procedure for

which consent has not been obtained,

that nurse should take appropriate steps

to notify the operating physician and/or

her supervisor that consent for the

procedure is lacking.22 

Likewise, regardless of what the

consent form might say, if a nurse is

explicitly told by a patient that consent

for the planned procedure is lacking, the

nurse should contact the operating

physician and/or her supervisor that

consent for the procedure is lacking:

...[A]ppellant alleges and offers

evidence that when she protested to

the hospital nurses that she did not

want the hemorrhoidectomy and had

not consented to it, the hospital staff

failed to report this to the surgeon or

to anyone in a supervisory position.

A hospital may be held liable for its

own negligence...We cannot say as a

matter of law that merely because the

physician is ultimately responsible

for obtaining consent for medical

procedures, that a hospital is there-

fore totally insulated from liability

for all acts relating to such proce-

dures.  Nor can we say that ordinary

prudence would not require some

inquiry by a nurse into the correct-

ness of performing a surgical proce-

dure over the direct, unambiguous,

verbal objection of the patient...23

C. Causes of Action Based

Upon Direct Corporate

Liability of Hospital

A hospital has a duty to act in the

same manner that an ordinary hospital

would have done under the same or

similar circumstances.24 This standard

of care may be augmented by the hospi-

tal’s internal policies and bylaws.25

However, hospital rules alone do not

reflect the standard of care.26

The direct obligations of a hospital

include: (1) a duty to use reasonable

care in the maintenance of safe and

adequate facilities and equipment; (2) a

duty to select and retain only competent

physicians; (3) a duty to oversee all

persons who practice medicine within

its walls as to patient care; and (4) a

duty to formulate, adopt and enforce

adequate rules.27

1. Actions Relating to Facilities and
Equipment

As noted above, a hospital may be

liable for its negligence in furnishing

defective equipment for use by

physicians and surgeons in treating

patients.28 In Lamb v. Candler Gen
Hosp.,29 the Georgia Supreme Court

affirmed the following standard of care

applicable to a hospital in furnishing

equipment and facilities:

A hospital owes to its patients only

the duty of exercising ordinary care
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which immunizes credentialing commit-

tees from damages in civil actions,

prohibits many claims for negligent

credentialing.37 However, not all negli-

gent credentialing claims are precluded.

Negligent credentialing claims can still

be maintained when a credentialing

committee has acted without a “reason-

able belief that the action was in

furtherance of quality health care,” or

“after a reasonable effort to obtain the

facts of the matter.”38

3. Negligent Supervision

Hospitals, like all other corporate

entities, have a duty to supervise their

employees.39 To the extent that they fail

to provide appropriate oversight of their

employees, and the lack of oversight

results in injury, they may be found

liable.

4. Actions Relating to Rulemaking

A hospital has a duty to use reason-

able care in formulating the policies and

procedures that govern its medical staff

and non-physician personnel.40 In Air
Shields, Inc. v. Spears,41 Southmore

Hospital had policies and procedures

addressing the percentage of exposure to

supplemental oxygen for an infant in an

incubator, but no policy addressing the

duration of exposure to supplemental

oxygen.  It was general medical know-

ledge at the time that the duration of

exposure to supplemental oxygen was as

dangerous as the percentage.  Under

these circumstances, the Texas Supreme

Court held that there was enough

evidence to demonstrate negligence on

the hospital’s part in formulating, or

failing to formulate, appropriate policies

and procedures.

5. Other Potential Claims      

a. Hospital Handling of Records

In addition to the duties outlined

above, a hospital has a duty to use

reasonable care in maintaining medical

records.42 Consistent with this duty, it

has been held that a patient states a

viable claim when he alleges injury

to furnish equipment and facilities

reasonably suited to the uses

intended and such as are in general

use under the same, or similar,

circumstances...30

In Lamb, the court found that the

plaintiff had stated a viable claim where

she alleged that the hospital failed to

replace disposable parts in the instru-

ment involved in the case, as required

for its safe performance.31

2. Negligent Credentialing

Most jurisdictions permit injured

hospital patients to bring claims against

the hospital for negligently credentialing

unqualified physicians.32 This claim

can relate to the initial granting of

privileges, or to the failure to revoke

privileges.  The elements of such a

claim have been described as follows:

A hospital has a direct duty to grant

and to continue such privileges only

to competent physicians...In order to

recover for a breach of this duty, a

plaintiff injured by the negligence of

a staff physician must demonstrate

that but for the lack of care in the

selection or retention of the physi-

cian, the physician would not have

been granted staff privileges, and the

patient would not have been injured.33

In the recent past, many states have

implemented statutes prohibiting a hos-

pital from disclosing documents or testi-

mony presented during the credentialing

process.34 And some states have gone

so far as to immunize from civil liability

those persons or entities that participate

in the credentialing process.35 Those

states that grant immunity to hospitals

for their actions in the credentialing

process have effectively nullified any

negligent credentialing claim that might

be brought in that state.  Although one

state court has upheld the validity of

such a statute as against a constitutional

challenge,36 other states may not reach

the same result.

In Colorado, the Court of Appeals

recently held that C.R.S. §12-36.5-203,

based upon a hospital’s failure to

preserve x-ray readings.43

The federal Health Insurance

Portability and Accountability Act

(“HIPAA”),44 and its implementing reg-

ulations, prohibit medical-service pro-

viders, including hospitals, from disclos-

ing medical records or other patient

information, except under limited

circumstances.  It is not clear whether

patients whose records are wrongfully

disclosed have a viable cause of action

against the medical-service provider

making the disclosure.  While at least

one court has held that a private right of

action exists to enforce violations of

HIPAA,45 other courts have held that

only the Secretary of Health and Human

Services may enforce its provisions.46

b. Third-Party Enforcement of Hospital

Bylaws 

A patient may be entitled to bring a

third-party breach of contract claim,

based upon a hospital’s failure to enforce

its bylaws.  This issue arises most fre-

quently in situations where a negligent

doctor has no liability insurance cover-

age to compensate an injured patient,

despite the fact that the hospital bylaws

require all doctors practicing at the

hospital to carry such insurance.  Under

these circumstances, the patient may

assert a claim that he is a third-party

beneficiary of the hospital bylaws.  The

viability of this novel claim is not clear

at this time.47

D. Conclusion

In medical malpractice cases, plain-

tiff’s counsel should always consider the

possibility of adding the hospital as a

defendant.  Inclusion of the hospital can

be beneficial in those situations where

the lines of liability between the treating

physician and the hospital nurses are not

entirely clear.  It can also be helpful in

those situations where both the doctor

and the nurses bear some responsibility

for the injury, and an apportionment of

liability will be necessary.  And, in those

cases in which the plaintiff has suffered
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a catastrophic injury, the addition of the

hospital, another insured party, can help

to ensure that the plaintiff receives the

compensation necessary to be made

“whole.”
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