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A.  Introduction

Colorado Appellate Rule 28(k),

which took effect on June 22, 2006,

requires that the appellant articulate the

applicable standard of review.  This

subsection of Rule 28, in its totality,

states as follows:

(k) Standard of Review;

Preservation. For each issue raised

on appeal, the party raising such

issue must provide, under a separate

heading placed before discussion of

the issue: (1) a concise statement of

the applicable standard of appellate

review with citation to authority; and

(2) a citation to the precise location

in the record where the issue was

raised and ruled on, if the issue

involves (i) admission or exclusion

of evidence, (ii) giving or refusing to

give a jury instruction, or (iii) any

other act or ruling for which the

party seeking relief must record an

objection or perform some other act

to preserve appellate review.  A cita-

tion of where the issue was preserved

for appellate review shall include, if

applicable, the record reference

where an objection, offer of proof,

motion in limine, motion for directed

verdict, or other relevant motion was

made and ruled on.  For each issue,

the responding party must provide,

under a separate heading placed

before discussion of the issue, a

statement of whether such party

agrees with the opponent’s state-

ments concerning the standard of

review and preservation for appeal,

and if not, why not.

Generally, a trial court’s purely legal

rulings are reviewed on appeal under a

de novo standard, while rulings that

involve factual findings are entitled to

more deference.  This article will dis-

cuss the standard of review applicable 

to common issues that arise on appeal 

in civil cases.

B.  Different Standards of Review

The de novo standard of review gov-

erns purely legal rulings.  Under the de

novo standard, an appellate court will

review the legal issue “anew; afresh; a

second time.”1 Rulings that require

fact-finding generally use either the

“clearly erroneous” or “abuse of

discretion” standards.  Under the clearly

erroneous standard, the appellate court

will uphold a trial court’s findings

unless they are so clearly erroneous as

to not find support in the record.2

Under the abuse of discretion standard,

the appeals court will not disturb a trial

court’s ruling unless it is manifestly

arbitrary, unreasonable or unfair.3 The

rationale for applying these different

appellate standards has been described

as follows:

Findings of fact are generally review-

ed under a clear error or abuse of

discretion standard, whereas conclu-

sions of law are generally reviewed

under a de novo standard.  The rea-

sons are straightforward.  De novo

means “anew; afresh; a second time.”

Black’s Law Dictionary 392 (5th

ed.1979).  Indeed, appellate courts

can and should review anew the

question of whether a trial court

reached the correct conclusion of

law, or the right of appeal would be

essentially meaningless.  On the

other hand, the appellate courts defer

to the factual findings of the trial

court because the trial judge is in the

courtroom, and is charged with the

duty to find facts.  Appellate courts

may not undertake fact-finding.4

C.  Pretrial Issues

When a trial court dismisses a com-

plaint under C.R.C.P. 12(b)(5), for fail-

ure to state a claim upon which relief

can be granted, the standard of review is

de novo.5 Under this standard, an

appellate court, like the trial court

below, may consider only those matters

stated in the complaint and must accept

all allegations of material fact as true

and view the allegations in the light

most favorable to the plaintiff.6 In

contrast with a review of the sufficiency

of the complaint, an appellate court

reviews the grant or denial of a motion

to amend the complaint under an abuse

of discretion standard.7
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Pretrial discovery rulings are within

the discretion of the trial court, and will

only be reversed for abuse of that dis-

cretion.  These include rulings regarding

adequacy of pretrial disclosures, and the

allowance of late witness endorse-

ments.8 The grant or denial of a protec-

tive order is committed to the discretion

of the trial court,9 as is the grant or

denial of a continuance of the trial.10

Like a motion to dismiss, a motion

for summary judgment will be reviewed

de novo on appeal.11 Under this stand-

ard, an appellate court will construe all

facts in the light most favorable to the

nonmoving party.12

D.  Trial Issues

Rulings on challenges for cause to

prospective jurors are reviewed for an

abuse of discretion.13 However, a ruling

on a Batson challenge, made in response

to opposing counsel’s use of a peremp-

tory challenge, is subject to de novo

review.14

A trial court’s ruling regarding the

admission or exclusion of evidence is

reviewed for an abuse of discretion.15

This standard applies to all evidentiary

rulings, including those relating to

expert testimony.16 When a trial court

admits evidence that has been challeng-

ed under Colorado Rule of Evidence

403, an appellate court “must afford the

evidence the maximum probative value

attributable by a reasonable fact finder

and the minimum unfair prejudice to be

reasonably expected.”17

The trial court’s rulings regarding

jury instructions are subject to an abuse

of discretion standard.18 However, an

instruction that is legally incorrect will

merit reversal of the judgment, unless

the error is cured by the instructions as a

whole, such that it can be considered

harmless.19

E.  Post-Trial Challenges

A party is not required to file a

motion for judgment notwithstanding

the verdict under C.R.C.P 59 in order to

preserve his or her right to challenge the

sufficiency of the evidence on appeal.20

When an appellant challenges the ver-

dict reached by the jury, on the grounds

that the evidence was insufficient, an

appellate court will review the sufficien-

cy of the evidence.  The standard of

review is whether, after viewing the

evidence and the inferences from it in

the light most favorable to the appellee,

reasonable persons could not reach the

same conclusion as the jury reached.21

Under this standard, the court will

uphold jury findings as to liability if

there is any competent evidence to

support the verdict:

. . . [Q]uestions of negligence and

proximate cause are issues of fact to

be determined by the jury, and the

appellate courts are bound by the

jury’s findings when there is compe-

tent evidence in the record to support

those findings.  (Citations omitted).

Only if the facts are undisputed and

reasonable minds could draw but one

inference from them is causation a

question of law for the court.

(Citation omitted).

It is the jury’s sole province to

determine the weight of the evidence

and the credibility of witnesses, and

to draw all reasonable inferences of

fact therefrom. As a result, a jury’s

verdict will not be disturbed if there

is any support for it in the record.

(Citation omitted).22

Damage awards are treated some-

what differently from liability determin-

ations.  When a party challenges the

damages determination reached by the

jury, that determination will not be

reversed unless the verdict is so grossly

excessive or inadequate as to indicate

passion or prejudice.23 Under this stan-

dard, the amount of damages will not be

disturbed unless it is completely without

support in the record.24 However,

appellate courts are sometimes called

upon to review a trial court’s order of

remittitur, which is “[t]he process by

which a court reduces or proposes to

reduce the damages awarded in a jury

verdict.”25 Where a trial court orders a

remittitur, its ruling will not be disturb-

ed absent an abuse of discretion.26

When the claim of insufficient evi-

dence is based upon an argument that a

witness was incredible, appellate courts

will add another layer to their analysis.

Under such circumstances, the appellant

must show that the witness’ testimony

was incredible as a matter of law, be-

cause the witness testified as to facts

that the witness physically could not

have observed or events that could not

have happened under the laws of na-

ture.27 Testimony that is merely biased,

inconsistent or conflicting is not

incredible as a matter of law.

F.  Harmless Error and Plain Error

Even where a trial court has made an

erroneous ruling, the error may be

deemed harmless.  C.R.C.P. 61 defines a

harmless as an error that “does not

affect the substantial rights of the par-

ties.”  This means that if the appellate

court concludes that the error did not

contribute to the verdict, the judgment

will be affirmed.28

The harmless error analysis is limited

to those situations in which the appel-

lant has preserved the issue by making a

contemporaneous objection at trial.29 In

contrast, when no contemporaneous

objection is made, any error is reviewed

under a “plain error” standard of re-

view.30 A plain error is one that so

undermines the fundamental fairness of

the trial itself as to cast serious doubt on

the reliability of the judgment.31 In civil

cases, an unpreserved error is generally

non-reviewable.  A plain error review is

only available in civil cases under rare,

unusual or special circumstances.32

G.  Special Rules of Statutory 

Construction

The interpretation of a statute is a

question of law that an appellate court

reviews de novo.33
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Rules of statutory interpretation

include the following:  1) all statutes are

presumed to comply with the state and

federal constitutions;34 2) If statutory

language is clear, an appellate court

applies its plain and ordinary meaning;35

3) statutes in derogation of the common

law are strictly construed;36 4) statutes

should be construed so as to give “con-

sistent, harmonious, and sensible effect

to the statutory scheme as a whole”37;

and 5) a statutory interpretation that

leads to an illogical or absurd result will

not be followed.38

Applying these rules, appellate courts

have found that the Colorado Govern-

mental Immunity Act is in derogation of

the common law and must be strictly

construed,39 that the plain language of

the Premises-Liability Act precludes

common law defenses,40 and that the

Collateral Source statute, when viewed

in its entirety, precludes any setoff for

disability benefits paid by plaintiff’s

employer.41

H.  Conclusion

When trying or appealing a case, it is

helpful to keep the standards of appel-

late review in mind.  Purely legal rul-

ings, subject to the de novo standard of

review, have the best chance of success

on appeal.  Therefore, a trial lawyer

should preserve these issues at the trial

level and, in the event of an unfavorable

judgment, should consider raising them

at the appellate level.  Fact-related

rulings, subject to an abuse-of-discretion

standard, are more difficult to overturn.

Nonetheless, objections to these rulings

should be preserved, and rulings that are

clearly contrary to fact or law should be

subjected to appellate-court scrutiny.
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